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STATE OF NORTH CAROLINA

COUNTY OF McDOWELL

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
09 CVS 544
PERLA CABRERA; BARRY and DEBORAH NELSON; GEORGE and BARBARA TEBBITT; CHRISTOPHER and LINDA TEBBITT; WADE LENDIN and SUSAN CUNNINGHAM; GEOFFREY and CLARE LEVIN; CHRISTOPHER MALLETT; RALPH and CYNTHIA McCORMICK; KENNETH and DIANE NELSON; ROBERT and KEITA REID; JASON B. SHERMAN; RICHARD and MARY ELLEN COELEN; CHRISTOPHER and SOPHIE ONDRUS; VICTOR and ALLISON BARNES; CURTIS and SUSAN BURKETT; JOHN and ANGELINA DANCEL; DEBRA HUNTER nka DEBRA DURANTE; GREG MURRAY; VASUDEV NARAYANAN and LESLIE VAN DYKE; KSHITIJ OBEROI; SAMYA BOXBERGER; RAUL P. PAVIA; DAVID and DAIVA STRATTON; RITA BHAT; WILLIAM and BEVERLY EHLEBRACHT; STEVEN and THERESE CECCHIN,

Plaintiffs,

v.

WACHOVIA  BANK, N.A.; BANK OF AMERICA CORPORATION; BRANCH BANKING & TRUST COMPANY (“BB&T”); UNITED COMMUNITY BANK, N.A.; FIRST CHARTER BANK, N.A.; FLAGSTAR BANK, F.S.B.; JILL T. HENSLEY; ERIC L. ROSS; NELSON EIDE; CHRISTOPHER VAN DYKE; MOLLY OAKMAN; CHARLES B. HIGHSMITH; GERALD F. WRIGHT; UNKNOWN APPRAISER #1; UNKNOWN APPRAISER #2; UNKNOWN APPRAISER #3;  UNKNOWN APPRAISER #4; UNKNOWN APPRAISER #5; UNKNOWN APPRAISER #6; UNKNOWN APPRAISER #7, 

Defendants.




















ORDER


Before the Court is the Second Amended Verified Motion for Preliminary Injunction Prohibiting Foreclosure Proceedings Pending Disposition on Merits of Plaintiffs William Ehlebracht, Beverly Ehlebracht, George Tebbitt, Barbara Tebbitt, Richard Coelen, and Mary Ellen Coelen (collectively, “Plaintiffs”).  Plaintiffs seek to enjoin foreclosure and collection proceedings initiated and/or threatened by Defendants Branch Banking & Trust Company (“BB&T”), and United Community Bank, N.A. (“UCB”).  After considering the Court file, the Motion, the briefs and supporting materials filed by the parties, and the arguments of counsel at a hearing held on 8 September 2009, the Court GRANTS the Motion in part.
SUMMARY OF THE DISPUTE
Plaintiffs William Ehlebracht and Beverly Ehlebracht (“Ehlebracht Plaintiffs”) own Lots 153 and 159 of Wild Ridges Development in McDowell County, North Carolina.  (Compl. ¶¶ 46, 55-60, 222.)  Plaintiffs George Tebbitt and Barbara Tebbitt (“Tebbitt Plaintiffs”) own Lot 23 of Wild Ridges Development in McDowell County, North Carolina.  (Compl. ¶¶ 46, 55-60, 100.)  Plaintiffs Richard Coelen and Mary Ellen Coelen (“Coelen Plaintiffs”) own Lot 34 of Wild Ridges Development in McDowell County, North Carolina.  (Compl. ¶¶ 46, 55-60, 152.)  The Tebbitt Plaintiffs obtained financing for the purchase of their lot through BB&T; the Ehlebracht and Coelen Plaintiffs obtained financing for the purchase of their lots through UCB. (Compl. ¶¶ 100, 152, 222.)
In their Complaint, Plaintiffs allege they were induced to purchase the lots based on the false representations of the developer Land Resource Group and its subsidiaries regarding the sale of other lots, the development of a gated community with amenities, and other promised development infrastructure, such as roads, water utilities, and electrical services, which was never completed.  (Compl. ¶¶ 66-67, 69-70, 79.)  Plaintiffs allege further that BB&T and UCB, directly and/or through their agents, were part of a concerted scheme by all Defendants to defraud the Plaintiffs.  (Compl. ¶¶ 73, 83-84, 101-103, 153-155, 223-225, 234, 250-57.)  At the hearing on the Motion, BB&T and UCB denied the allegations, but they presented no evidence.
Among other things, Plaintiffs’ Complaint seeks rescission of the relevant loan transactions.  In separate affidavits, Plaintiffs allege that BB&T and UCB have threatened foreclosure.  Plaintiffs also contend that they have filed a statement of dispute with their respective lenders regarding the debt (as authorized by federal law) According to Plaintiffs, once a consumer gives notice of a disputed debt, federal law requires a lender, in any subsequent consumer report containing information related to the debt, to “clearly note that it is disputed by the consumer and provide either the consumer’s statement or a clear and accurate codification or summary thereof.”  (Motion, Ex. F, quoting 15 U.S.C. § 1681i.).  , but that they have experienced “frustration in dealing with [the Defendant lenders]” regarding this issue.  (Motion, Ex. F.)  
Plaintiffs seek an Order (1) prohibiting BB&T and UCB from foreclosing on the respective lots that they own, and (2) requiring BB&T and UCB to comply with federal law regarding the proper reporting of a disputed debt. 
PRELIMINARY INJUNCTION STANDARD
In North Carolina, a court may issue a preliminary injunction in three situations:  (1) when it appears the plaintiff is entitled to the relief demanded, and the relief consists of restraining the commission or continuance of some act that would produce injury to the plaintiff; (2) when it appears that a party to litigation is doing, threatening, or about to do or cause some act in violation of the rights of another party to the litigation and tending to render any judgment entered in the litigation ineffectual; and (3) when it appears the defendant threatens or is about to remove or dispose of his property with the intent to defraud the plaintiff.  N.C. Gen. Stat. § 1-485 (2007). 
The cases have interpreted this statute to mean that a preliminary injunction will issue only upon a showing that (1) there is a likelihood of success on the merits of the movant’s case, and (2) the movant will likely suffer irreparable loss unless the injunction is issued or if, in the opinion of the court, an injunction is necessary to protect the movant’s rights during litigation.  Ridge Cmty. Investors, Inc. v. Berry, 293 N.C. 688, 701, 239 S.E.2d 566, 574 (1977).  An “irreparable” injury is one that cannot be remedied by money damages.  Frink v. N.C. Bd. of Transp., 27 N.C. App. 207, 209, 218 S.E.2d 713, 714 (1975) (citing Gause v. Perkins, 56 N.C. 177 (1857)).  
RULING
The Court holds that Plaintiffs’ allegations are sufficient to show that “there is a serious controversy” as to default or the enforceability of the loan documents at issue in this case.   Superscope v. Kincaid, 56 N.C. App. 673, 677, 289 S.E.2d 595, 597 (1982).  The Court also concludes that allowing a foreclosure to proceed before the controversy is resolved will cause Plaintiffs irreparable harm.  Id.  Accordingly, the Court will enjoin BB&T and UCB from initiating or threatening foreclosure proceedings with respect to the disputed transactions until the underlying dispute is resolved.  The Court, however, takes no further action as to Plaintiffs’ claim that the Defendant lenders failed to comply with federal law regarding the proper reporting of a disputed debt because Plaintiffs have presented no evidence to support that contention.  
	Accordingly, it is hereby ORDERED, ADJUDGED and DECREED that:
	1.	Defendants BB&T and UCB are preliminarily enjoined from commencing or threatening foreclosure proceedings against the respective real property owned by Plaintiffs William Ehlebracht, Beverly Ehlebracht, George Tebbitt, Barbara Tebbitt, Richard Coelen, and Mary Ellen Coelen, as more particularly described in ¶¶ 100, 152, and 222 of the Complaint; 
	2.	Pursuant to Rule 65(d) of the North Carolina Rules of Civil Procedure, the Court’s preliminary injunction extends to BB&T and UCB, and their officers, agents, servants, employees, and attorneys;  
	3.	Unless modified by the Court, the preliminary injunction shall remain in place until the resolution of this litigation; and
4.	Pursuant to Rule 65(c) of the North Carolina Rules of Civil Procedure, the preliminary injunction shall not take effect until the Ehlebracht, Tebbitt, and Coelen Plaintiffs each shall post a $3,000.00 bond with the McDowell County Clerk of Court. 

SO ORDERED, this the 18th day of September, 2009.


					/s/ Albert Diaz
					Albert Diaz
					Special Superior Court Judge  


